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STATEMENT OF QUESTION PRESENTED 


The question is whether appellant is entitled to 
relief in the nature of acquittal or a new trial wherein 
the tainted lineup identification will be excluded, because 


of appellant's lack of counsel at the lineup iin conjunction 


with other prejudicial factors relating to his identification 


as one of the robbery participants. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BERRY MADDEN, 
Appellant, 
Vv. No. 20,874 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I, JURISDICTIONAL STATEMENT 


This is an appeal from a conviction in the United 
States District Court for the District of Columbia. 
On November 30, 1966, after trial by jury, appel- 


lant was convicted on two counts of robbery, 22 D.C. Code 


§ 2901, and judgment of conviction was entered February 17, 


1967, and appellant was committed to the custody of the 
Attorney General pursuant to Title 18, U.S. Code, § 5010(b), 


under the provisions of the Federal Youth Corrections Act. 


Appellant was granted leave to appeal in forma pauperis 
on March 6, 1967. | 

The jurisdiction of this Court is invoked under 
28 U.S.C. § 1291. 


II, STATEMENT OF THE CASE 


On June 29, 1965, appellant was indicted on three 
counts of robbery in Criminal Case No. 686-65. At the ar- 
raignment on July 23, 1965, appellant pleaded not guilty to 
the charges made. On November 23 and 28, 1966, appellant 
was tried before a jury and, after a motion for acquittal 
was granted as to the third count (Tr. Vol. I, 155), appel- 
lant was found guilty of the other two counts. , On February 
17, 1967, appellant was committed by the lower court to 
the custody of the Attorney General under the provisions of 
the Federal Youth Corrections Act. In this appeal appellant 
is represented by court-appointed counsel, counsel at trial 


having withdrawn from the case. 


On February 13, 1965, in the late afternoon, the 


Stadium Liquor Store located at 810 Florida Avenue in north- 
west Washington was held up by three men and approximately 
$4,200 was taken. (Tr. Vol. I, 36-37). Shortly after the 


robbery, the proprietor, Mr. Elmer Michaelson, and an employee, 
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Marcellus F. Myles, Jr., gave a description of one of the 

three robbers to the police. He was deseribed by Michaelson 

as "tall and wore glasses and wore a coat... ." (Tr. Vol. 
I, 69), and by Myles as "tall, thin, and wore dark-rimmed 
glasses." (Tr. Vol. I, 93). Appellant is 6 feet 4 inches 
(6'4") tall. (Tr. Vol. I, 202). No one present at the robbery 
was able to describe either of the other two men (Tr. Vol. I, 
69, 93, 3-4), even though all three men involved were unmasked 
and were within ten (10) feet of the witnesses for at least 


ten minutes. (Tr. Vol. I, 125). 


On several occasions during the two months follow- 


ing the robbery the police showed pictures to both Michaelson 
and Myles, but. both men were unable to identify any of the 
robbers from these pictures. (Tr. Vol. I, 58, 106-107). Both 
witnesses attended a police lineup on a Sunday morning nearly 
two months after the robbery and were shown several persons. 
Neither witness was able to pick out any of the suspected 
holdup men in this first lineup. (tr. Vol. I, 112). In 
fact, Michaelson was not sure he ever attended the first 
lineup (Tr. Vol. I, 73) although Myles testified that they 
both were there. (Tr. Vol. I, 112). 

Appellant stated he was involved in the first lineup 
and that Michaelson and Myles looked at him closely but could 
not identify him as one of the three robbery suspects. (Tr. 
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Vol. I, 190). In fact, during the two and one half months 


between the robbery and the arrest of appellant, he was con- 


tinually being picked up by the police and taken to the Rob- 
bery Squad on routine investigations. Appellant was never 
informed of the reasons for the police oleae. (Tr. Vol. 
I, 192). | 
The second and final lineup attended by Michaelson 
and Myles was on a Friday in mid-April, 1965. (Tr. Vol. I, 53) 
About five or six men were in this lineup and both witnesses 
identified appellant as one of the suspected robbery men. 
(fr. Vol. I, 57, 113). None of the other suspects in the 
lineup resembled appellant. His height and glasses made hin 
stand out. (Tr. Vol. I, 42, 58). 
‘Appellant appeared in this second lingup, as he 
did in all previous lineups, without benefit of legal counsel. 
(fr. Vol. I, 159). Moreover, appellant was arrested at his 
home and taken to the lineup improperly. When the police ar- 


rested him on April 23, 1965, they did not have a warrant. 


(Tr. Vol. I, 247, 181). 
At the Commissioner's hearing on Tuesday, May 4, 
1965, Michaelson was unable to identify appellant positively 
as one of the three robbery suspects. (fr. Vol. I, 68). 
At the trial in November, 1966, appellant denied 
his involvement in the February 13, 1965, robbery of the 
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Stadium Liquor Store. (Tr. Vol. I, 185). This denial was 
corroborated by the testimony of one of the other two men 
who actually carried out the robbery and pleaded guilty thereto. 
(Tr. Vol. II, 5-7). This other person was the appellant's 
brother, Henry Madden. 

Appellant was unable at the trial to account for 
his whereabouts on February 13, 1965, the date of the robbery. 
This is quite understandable. Nearly ten weeks elapsed be- 
tween that date and the time appellant first learned of his 
being implicated in the robbery. He was arrested on April 23, 
1955. Because of the lapse of time, he could not be certain 
of his whereabouts. (Tr. Vol. I, 187). He was probably with 
his girl friend, but it was equally difficult for her to recall 
if they were together on February 13 in the late afternoon. 

None of the eleven (11) other eyewitnesses to the 
robbery was called by the prosecution to testify because they 
were unable to identify appellant as one of the robbery sus- 
pects, (Tr. Vol. I, 3-4, 62). Ten customers and three liquor 
store employees, including one of the owners, were robbed, 
and only two could at all identify appellant. (Tr. Vol. I, 
61). | 

During the ten to fifteen minutes which elapsed 
during the holdup (Tr. Vol. I, 51, 115), all three of the 


men perpetrating the robbery were inside the liquor store 


6k 


and stood near the counter. (Tr. Vol. I, 125). The store 


is only nine feet (9') wide and thirty feet (30") long. 
| 


(Tr. Vol. I, 121, 122). Myles testified that appellant was 
six to ten feet (6-10') away from him. (Tr. Vol. I, 125). 
A second robber was only four to five feet (4-5') away from 
Myles, and the third was also nine to ten feet (9-10') away. 
(fr. Vol. I, 125, 126). Yet neither Myles nor Michaelson 
could identify at all the other two men, only the appellant. 
(fr. Vol. I, 126). ! 
After appellant's arrest in April, 1965, he was 
put on reasonable bond and was released pending trial. How- 
ever, that same August of 1955, appellant was arrested and 
indicted on a seven-count bank robbery. Severe witnesses 
in that case positively identified appellant and yet, after 
@ year in jail because of inability to make bail, appellant 
was exonerated and the government dismissed the) case against 
him, It was a matter of mistaken identity, and appellant 
spent over a year in jail because of the mistake. (Tr. Vol. 
I, 195; see also Defendant's Motion to Dismiss, filed with 


the lower court September 30, 1956.). 
| 
| 


III, STATEMENT OF POINTS 


A. The court below erred in not granting a judg- 

cae | 
ment of acquittal based on appellant's lack of legal counsel 

at the police lineup, in conjunction with the following preju- 


dicial factors: (1) the prosecution failed to present testimony 
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of the eleven (11) other eyewitnesses even though the iden- 
tification of appellant was the single crucial issue in the 
case; (2) the trial court permitted the case to go to the 

jury even though the evidence on identification of appellant 
was insufficient for a reasonable finding of guilty; and 

(3) appellant's presence in the crucial police lineup resulted 
from an unlawful arrest and should have been excluded as evi- 
dence. 

B. Appellant's situation falls clearly within the 
guidelines set iforth by the Supreme Court for excluding evi- 
dence resulting from police lineups where defendants were not 
represented by counsel and an acquittal or a new trial are 


required because of a lack of due process. 


IV. SUMMARY OF ARGUMENT 


A. The court below erred in not granting a judg- 


identification of appellant was the single crucial issue in 
the Case; (2) the trial court pense the case to x) to the 
U even tnoush the evidence on ident cation of appve nt 
was insufficient for a reasonable = —— Se guilty; and (3) 
appellant's presence in e crucia Olice lineup resulted 
from an unilawrul arrest and should nave been axe tades as evidence, 


The crux of appellant's contention is that the entire 


ease of the prosecution hinged on the identification of appel- 


lant beyond a reasonable doubt as one of the robbery participants, 


oe 


and that the weak identification evidence presented by the 
prosecution, including the lineup identification of appel- 
lant without assistance of counsel, was insufficient to war- 
rant a jury determination and an acquittal should have been 


granted by the trial court. 


B. Appellant's situation falls clearly within the 
idelines set forth by the Supreme Court for excluding evi- 
agence resultin hi 


from police lineuos where defendants were not 


represented by feet and an acquittal or a new trial are 


required because of a ck of due process. 
Even though the Supreme Court has ruled that there 


is to be no retroactive application of the Court's new re- 
quirement of counsel during lineups, the Court at the same 
time recognized that the absence of counsel at iineup in con- 
junction with other factors could warrant a reversal for lack 
of due process. This case falls clearly within these guide- 
lines in that appellant had no assistance of counsel at the 
lineup, and this factor, in addition to the other prejudicial 
factors outlined previously, warrant an acquittal or a new 


trial. 


V. ARGUMENT 
A. The court below erred in not granting a_judg- 
ment of acquittal based on apvellant's lack of legal counsel 
abt the police lineuov, in conjunction with the prejudicial 
factors discussed below in subsections (iy, (2) and (3). 
It is appellant's contention that the evidence 


presented at the trial by the prosecution was insufficient 


to warrant a jury determination, particularly since the 
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crucial identification made at a police lineup was tainted 

by the lack of counsel for appellant. Even though the Supreme 
Court has ruled recently that the new guidelines on counsel 
at lineups are: not to be applied retroactively, Stovall v. 
Denno, 388 U.S. 293 (1967), the use of this tainted evidence 
in this case in conjunction with the other meager identifi- 
cation evidence and other prejudicial factors warranted a 
judgment of acquittal. 

(1) The prosecution failed to present testi- 
mony of the eleven (11) other eyewitnesses even though the 
identification of apoellant was the single crucial issue 
in the case, 

The only real issue during the trial of this case 
was the identity of the appellant as one of the perpetrators 
of the robbery. Appellant has consistently claimed that he 
was not involved in the February 13, 1965, robbery and that 
he has been mistaken for someone else. This matter of mis- 
taken identity has happened to appellant twice before, and 
the second time caused him to be imprisoned for over a year. 
Therefore, all evidence bearing on the identification of the 
appellant as taking part in the robbery should have been 
presented to the jury. This was not done. 

Of the ten customers and three employees who were 
present at the robbery, only two of the employees were called 


to testify by the government--Michaelson, one of the owners 


of the liquor store, and Myles. The government never called 
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the other eleven (11) eyewitnesses, presumably because they 
could not identify appellant as one of the three robbery par- 
ticipants. Counsel for the government stated to the trial 
judge that the other eyewitnesses were unable to identify 
appellant. (fr. Vol. I, 3-4). But if they could not identi- 
fy appellant, the jury should know about it. ee is par- 


ticularly true where the other eyewitnesses had the same 


opportunity to view the perpetrators of the robbery. The 
defendant should not be required to locate all these eye- 
witnesses and call them in his defense. | 
As was stated by the Court in United States v. Clarke, 
220 F. Supp. 905, 908 (E.D. Pa. 1963), “it is Hornbook law 
that normally all eyewitnesses should be called, unless the 
prosecutor has them in Court and advises the defendant that 
he will net call them." Even though the prosecutor has "a 
large measure of discretion in presenting his haem manifestly 
he is a quasi-judicial officer and should be métivated by 2 
judicial attitude." United States v. Myers, 327 F.2d 174, 
180-181 (3a Cir. 1954). 


(2) The trial court permitted the case to 
o to the jury even though the eviaence on identification 


of appellant was insufficient for a reasonable finding of 
gui lty. | 


At the close of the prosecution's case, counsel for 


the defendant moved for a judgment of acquittal for lack of 


| 
sufficient evidence on the identification of the accused. 


This motion was denied. This was error. The only evidence 
placing appellant in the liquor store during the robbery was 
that of the two witnesses, Michaelson and Myles. Neither 
of these two witnesses could describe the other two robbery 
participants at all to the police and their description of 
the third was far from sufficient. All they could recall 


was that he was "tall" and "wore glasses." 


This descrip- 
tion was given within minutes after the robbery. Their 
memory obviously did not improve over the next ten (10) 
weeks when they first saw appeiane in a police lineup where 
he stood out only because he was tall and wore glasses. 
Neither Michaelson nor Myles could identify appel- 
Jant in the pictures they were shown on several occasions 
by the police. At the first lineup they attended, appellant 
testified he was there, and the two witnesses examined him 


but could not identify him. A week later on April 23, ten 


(10) weeks after the robbery, they identified appellant in 


a lineup where he stood out like a sore thumb. He was the 
only man in the lineup who was tall and wore dark horn- 
rimmed glasses. These were the only two identifying features 
given by the two witnesses to the police. 

At the Commissioner's hearing on May 4, where ap- 
pellant was called up by name, Michaelson was still not able 


to State positively that appellant was the third robbery 


participant. Michaelson had, of course, been given appel- 
lant's name at the second lineup and so did not need to 
identify him at the Commissioner's hearing. | 

Appellant was obviously unable to stdte his where- 
abouts at the time of the robbery which occurred ten (10) 
weeks prior to his being informed of it. This jwould be ex- 
tremely difficult for a person who had a daily job and kept 
records. It was impossible for appellant. Moteover, although 
he may have been with his girl friend, she pao. possibly 
swear to it for the same reasons. 

Appellant contends that this evidence on identifi- 
cation was insufficient to go to the jury. As was stated by 
Judge Edgerton in Cooper v. United States, 123 U.S. App. D.C. 
83, 357 F.2d 274, 276 (D.C. Cir. 1966), "the CANCIONES 
evidence was only sufficient to create a reasonable suspicion, 
or at most a likelihood, that [defendant] was guilty." This 
Court has clearly recognized the constant threat that through 
mistaken identity an innocent man may be convicted. In Gregory 
v. United States, 369 F.2d 185, 190 (D.C. Cir. 1955), it was 


stated: | 


Without doubt, conviction of the wrong man 
is the greatest single injustice that can arise 
out of our system of criminal law. The fear 
that a completely innocent man may be executed 
or sent to the penitentiary constantly haunts 
not only those of us concerned with the law, 
put sensitive people generelly. Thus the ob- 
ligation to guard against this danger is ob- 
vious. 
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(3) Avvellant's presence in the crucial 
police lineup resulted from an unlawful arrest and should 
ave been excluded as evidence. 

The critical identification of appellant was made 
at a police lineup on April 23, 1965. Appellant was present 
in this lineup as the result of an unlawful arrest. He was 
arrested at his home by two police officers. These arresting 
officers did not have an arrest warrant in their possession, 
Gid not inform appellant of the offense charged or of the 
fact that an arrest warrant had been issued, and the prose- 
cution never presented any valid arrest warrant at the trial. 
Rule 4(c)(3) of the Federal Rules of Criminal Procedure re- 
quire an arresting officer to have possession of the warrant 
or else to inform the defendant of the warrant and its con- 
tents. Because of this unlawful arrest, appellant was required 
to exhibit himself in a police lineup where he was identified. 


Therefore, the results of the unlawful arrest, i.e., the lineup 


identification, should have been excluded from evidence. 


Unlike the facts in Ford v. United States, 122 U.S. 
App. D.C. 259, 352 F.2d 927, 933 (D.C. Cir. 1965), it was 
practical in the instant proceeding for the arresting officers 
to personally obtain the warrant prior to the arrest. There 
was no risk .of flight and no threat of destruction of evidence 
by appellant. In United States v. Burkhart, 347 F.2d 772, 
774. (6th Cir. 1955), evidence obtained from the arrest was 
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not suppressed because the arresting officers hed the warrant 
in their possession and the Commissioner testified that he 
had issued a valid warrant. Therefore, even though the war- 
rant was not introduced in evidence, the evidence of the 


actual existence of the warrant was sufficient.) In the in- 


stant matter, there was no evidence of the existence of the 


warrant other than testimony of the arresting officer that 
he knew of the warrant by a teletype sheet. (Tr. Vol. I, 147). 
This is not sufficient to justify the arrest of| appellant. 


B. Appellant's situation falls clearly within the 
uidelines set fort e@ Ssuoreme Cour or excluding evi- 


dence resulting from police lineups where defendants were not 
represented by counsel and an acquittal or.a new trial are 
required because of a lack of due process. 


Overlapping all these factors stated above, which 


prejudiced appellant's right to a fair trial, is the lack of 
legal counsel at the police lineup. Appeliant 's situation 
falls clearly within the guidelines announced by the Supreme 
Court in United States v. Wade, 388 U.S. 218 (2967). He was 
required to exhibit himself in a police lineup and be con- 
fronted by his accusers without any assistance of counsel, 
The prejudices which can result from such a situation were 
clearly stated by the Court in Wade. The most prejudicial 
circumstance actually occurred in the instant matter, Ap- 


| 
pellant was placed in a lineup with five or six|men who did 


| 
not resemble him at all. He was the only man who was tall 
: | 
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and wore glasses. In Wade the Supreme Court ordered a hear- 
ing to determine whether the court identification was inde- 
pendent of the lineup identification. Certainly the govern- 
ment in the instant matter would be hard-pressed to show 
such an independent foundation for the flimsy court identi- 
fication of appellant. 

While! the Supreme Court ruled in Stovall v. Denno, 
388 U.S. 293 (1967), that the holding in Wade is not to be 
applied retroactively, it stated that there is still a test 
of lack of due process which should be made in these cases. 
As was stated by the Court, the question is: 

- - « Whether [appellant], although not en- 

titled to the application of Wade and Gilbert 

to his case, is entitled to relief on his claim 

that in any event the confrontation conducted 

in this case was so unnecessarily suggestive 

and conducive to irreparable mistaken identi- 

fication that he was denied due process of law. 

This is a recognized ground of attack upon a 

conviction independent of any right to counsel 

claim. (18 L.Ed.2d at 1206). 


The confrontation at the lineup in the instant 


proceeding, where appellant was the only tall suspect with 


glasses in the lineuo, was unnecessarily suggestive. It is 
submitted that the totality of the prejudicial factors 
present in this. case, in addition to the lack of counsel 

at the lineup, warrant a dismissal for insufficient identi- 
fication or a new trial in which the testimony and evidence 


resulting from the lineup are suppressed. 
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VI. CONCLUSION 


Based upon the foregoing, appellant urges that 
the decision of the court below be vacated and that the in- 
dictment against appellant be dismissed or, in the alterna- 
tive, a new trial be ordered where all evidence resulting 
from the unlawful lineup be excluded. | 


| 
Respectfully submitted, 


707 H Street, Northweéé 
Washington, D. C. 20006 


Counsel for Appellant 
(Appointed by this coo) 


Dated: September 14, 1957 
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BERRY MADDEN, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


| 
Davip G. BRIS, 


OCT 1% 4967 Assistant United. States Attorneys. 


: JOEL M. FINKELSTEIN, 
=> Special Attorney 


- 5 oe Jaulseu) to the United States Attorney. 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Whether the evidence was such that the jury might 
have concluded beyond a reasonable doubt that appellant 
was one of the participants in the Stadium Liquor Store 
robbery of February 13, 1965, when two of the robbery 
victims positively identified appellant as one of the holdup 
men. 

2) Whether appellant, having failed to make a timely 
objection to testimony given by the robbery victims identi- 
fying him in a police line-up as one of the holdup men, 
waived whatever objection he may have had to such 
testimony. 

3) Whether the record supports appellant’s contention 
that he was denied due process by the manner in which 
the line-up was held, when the record reflects that there 
was nothing to make appellant stand out from the other 
five or six men in the line-up. 


INDEX 


Counterstatement of the Case 
Summary of Argument 2...0.....-ccccccccccccceccsescssesseesseceseesseseseseoesesse-. 


Argument: 


I. There was ample evidence from which the jury might 
have concluded beyond a reasonable doubt that appel- 
lant was one of the participants in the Stadium Liquor 
Store robbery. 


. Having failed to object to testimony given by the rob- 
bery victims identifying him in a police line-up as one 
of the hold-up men, appellant waived whatever ob- 
jection he may have had to such testimony. In any 
event, appellant’s claim that he was denied due process 
by the manner in which the line-up was held is totally 
lacking in merit. 


Conclusion 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,874 


BERRY MADDEN, APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 29, 1965, a three-count robbery indictment 
was returned against appellant. Each count was based on 
a hold-up occurring on February 13, 1965 at the Stadium 
Liquor Store, a partnership owned by Elmer Michaelson 
and Alvin Friedman, located at 810 Florida Avenue, 
Northwest, in the District of Columbia. In the first count 
it was alleged that appellant stole $4165 from Elmer 
Michaelson and Alvin Friedman; in the second count it 
was alleged that appellant stole $14 from Marcel Myles, 


(1) 


2 


Jr.; and in the third count it was alleged that appellant 
stole $11 from Claude Martin. Appellant was tried be- 
fore a jury and found guilty on counts one and two. Be- 
cause Claude Martin was not called as a witness and be- 
cause no evidence was adduced to establish that appellant 
robbed Claude Martin, appellant’s motion for judgment 
of acquittal was granted on the third count. On February 
17, 1967, the Honorable John Lewis Smith, Jr., commit- 
ted appellant to the custody of the Attorney General 
pursuant to 18 U.S.C. § 5010(b). 

The evidence supporting appellant’s conviction was 
based chiefly on the testimony of two witnesses who 
identified appellant as one of the hold-up men. On 
February 13, 1965, some time between 4:30 and 4:45 
p.m., three men entered the Stadium Liquor Store and 
at gun point stole approximately $4200 belonging to the 
store plus cash and wallets belonging to customers and 
clerks (Tr. 32, 60-62, 92). One of the partners, Elmer 
Michaelson, described the robbery in detail and identified 
appellant as one of the hold-up men. 

Michaelson testified that on the afternoon of the of- 
fense, as he was behind the counter in the rear of the 
store, appellant approached him and ordered a pint of 
rum which he (Michaelson) took off the shelf and placed 
on the counter (Tr. 33-84). Instead of purchasing the 
rum, appellant pulled a gun and told Michaelson that this 
was a hold-up (Tr. 34). As appellant ordered Michaelson 
and two clerks to lie on the floor, Michaelson observed 
that appellant was being assisted by two other men, 
both of whom were standing in front of the store and 
were armed (Tr. 34-85, 79). After a minute or so 
elapsed, appellant told Michaelson to get up off the floor 
and to walk into the back room. In the back room appel- 
lant asked Michaelson where the safe was kept. (Tr. 34, 
91-93.) Michaelson pointed to the safe noting that the 
door was closed but not locked. Appellant opened the 
safe’s door, removed a tin box containing papers and sav- 
ings bonds, and emptied the box’s contents into a bag. 
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(Tr. 35-36.) Before returning to the front of the store, 
in response to appellant’s order, Michaelson gave appel- 
lant his wallet containing about $150 in cash (Tr. 36). 

In the front of the store appellant asked Michaelson 
if there was any other cash kept in the store. Michaelson 
answered by getting a cigar box under the counter which 
contained approximately $4,000. Appellant took the box 
and its contents and ordered Michaelson together with 
the other persons in the store into the back room where 
he herded them into a walk-in icebox. (Tr. 87.) Leaving 
Michaelson and the others in the icebox which was not 
closed because it was too small to hold the number of 
people herded into it, appellant and his two accomplices 
left the premises with the loot (Tr. 38). 

Michaelson testified that he next saw appellant on a 
Friday in April 1965 standing in a line-up with five or 
six other persons in the Robbery Squad Room at the 
Municipal Center (Tr. 41, 43, 57). He stated that he 
identified appellant as the man who held a gun on him, 
recognizing appellant by his height,? the type of glasses 
he was wearing and the general appearance of appellant’s 
face and body (Tr. 42, 72). He also stated that he 
identified appellant at the preliminary hearing held about 
10 days after the line-up (Tr. 43). And at trial he 
positively identified appellant as the man who held a 
gun on him during the hold-up (Tr. 44). 

On cross-examination, Michaelson testified that to his 
knowledge he never saw appellant before the day of the 
offense (Tr. 51). He acknowledged that at the prelim- 
inary hearing he might have said he thought appellant 
was one of the hold-up men rather than stating, as he 


1 About 10 customers accumulated in the store during the rob- 
bery and were themselves victimized (Tr. 60-62, 92). 


2 Appellant is six feet four inches tall (Tr. 202). 


3In describing one of the robbers to the police a few minutes 
after the offense, Michaelson stated that the man who held a gun 
on him was tall and wore glasses (Tr. 69). Michaelson was unable 
to describe the other two men (Tr. 70). 
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did at trial, that appellant was positively one of the 
hold-up men (Tr. 68). He testified that, although he 
thought he attended only one line-up, there was a possi- 
bility that he attended two line-ups (Tr. 73). He stated 
that he attended the line-up at which he identified appel- 
lant with Marcel Myles and that both he and Myles iden- 
tified appellant (Tr. 78). He further testified that after 
the robbery he had on several occasions looked at photo- 
graphs at the request of the police but was unable to 
make an identification. He did not know, however, if 
appellant’s photograph was included among the photo- 
graphs he examined. (Tr. 52, 55-56, 58, 71.) 

Marcel Myles, who on the day of the offense worked at 
the Stadium Liquor Store, testified next (Tr. 85). He 
described the hold-up corroborating much of Michaelson’s 
testimony (Tr. 90-91). He stated that there were three 
hold-up men, all of whom were armed (Tr. 90-91) and 
that one of the men, whom he identified as appellant, 
was tall, over six feet, thin, brown complected, and wore 
dark-rimmed glasses (Tr. 93, 128). He said that during 
the course of the hold-up he and the other persons in the 
store were required to throw their wallets on the floor 
which one of the hold-up men gathered up and put in a 
bag (Tr. 94) .* 

Myles testified that he next saw appellant one Friday 
about two months after the robbery when he identified 
appellant in a line-up held at the Municipal Center (Tr. 
96). He estimated that there were seven persons in the 
line-up and stated that appellant’s hair and dark-rimmed 
glasses were the distinguishing features which aided him 
in his identification (Tr. 97, 118). He further testified 
that he recognized appellant as one of the hold-up men 
when he saw him at the preliminary hearing. At trial, 
he positively identified appellant as one of the hold-up 
men. (Tr. 98-99.) 

On cross-examination, Myles acknowledged he attended 
two line-ups and stated that, although he did not remem- 


« Myles testified that his wallet contained $10 in cash (Tr. 94). 
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ber the dates the line-ups were held, he was positive the 
first line-up he viewed was held on a Sunday and the 
second line-up was held on a Friday (Tr. 105, 112). He 
was also sure that appellant was not in the first line-up,’ 
the one held Sunday, but was only in the second line-up, 
the line-up at which he and Michaelson identified him (Tr. 
105, 112). He stated that he had no difficulty in identify- 
ing appellant when he viewed him in the line-up (Tr. 
114). 

Myles acknowledged that on several occasions he viewed 
photographs at the request of the police but was unable 
to make an identification (Tr. 104). He did not know, 
however, if appellant’s photograph was included among 
those he examined (Tr. 107). 

The final Government witness was Private Robert 
Fordham who testified that he, along with a Detective 
Dory, arrested appellant in his apartment at approxi- 
mately 9:15 a.m. on April 13, 1965. He stated that at 
this time he did not have an arrest warrant in his pos- 
session but arrested appellant pursuant to an outstanding 
arrest warrant of which he had knowledge. (Tr. 145- 
150.) 

After the District Court granted appellant’s motion for 
a judgment of acquittal on the third count, appellant 
testified on his own behalf. He stated that he had been 
in the Stadium Liquor Store about 20 or 30 times prior to 
the date of the offense and denied participating in the 
robbery of February 13 or being present in the store on 
that day (Tr. 179-180, 185). He could not remember 
what he did on the day of the offense but intimated that, 
because he spent most of his free time with his girl 
friend, he was probably in her company (Tr. 187-188). 

He further testified that he stood in line-ups on five 
different occasions, and that at two of these line-ups he 
was observed by Michaelson and Myles (Tr. 188-189). 


5 Myles testified that Michaelson was unable to identify anyone 
in the first line-up (Tr. 112). 


¢On cross-examination, he acknowledged that some of the line- 
ups in which he stood were in connection with other cases (Tr. 203). 
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He stated that the first line-up at which Michaelson and 
Myles viewed him he stood with his brother and that 
during the line-up Michaelson and Myles asked one of 
the officers to have him “remove [his] shirt to the side.” 
(Tr. 189). He said that Myles looked closely at his neck 
as if looking for a scar and, although unable to identify 
him positively, said he looked like one of the hold-up men 
(Tr. 189-190). Michaelson, he said, could not identify 
him at this line-up (Tr. 190). He testified that this line- 
up was held on a Friday in the middle of March and that 
he was taken to police headquarters as a result of his 
effort to help his brother, Henry, who was arrested that 
day after having robbed a liquor store at North Capitol 
and Seaton Place, Northeast (Tr. 183-184, 190, 203-205). 
At headquarters he volunteered to stand in a line-up with 
his brother (Tr. 183). 

Appellant called his brother, Henry, who testified that 
he pleaded guilty to robbing the Stadium Liquor Store, 
the same robbery for which Berry, his brother, was on 
trial (II Tr. 4-6). Henry stated that only he and a 
Leroy Stewart participated in the robbery, that there was 
not a third participant, and that Leroy Stewart was the 
man who went into the back room with Michaelson (II 
Tr. 6-7, 12-14). He described Stewart as being a little 
over six feet, not quite as broad shouldered as he was and 
of the same complexion as himself (II Tr. 9, 20-22). He 
said he never saw Stewart wear glasses and admitted 
that Stewart was somewhat darker complected than his 
brother, Berry (Tr. 20, 22). 

Appellant’s brother further testified that he stood in 
only one line-up with appellant, that this occurred on the 
day he was arrested for robbing the liquor store on 
North Capitol and Seaton Place (II Tr. 8, 16, 18). He 
did not remember the date of this line-up but stated that 
Michaelson and Myles were both present and that Myles 
closely examined appellant’s neck but could not identify 
him as one of the hold-up men (II Tr. 10-11). 
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On the basis of this evidence the jury returned a ver- 
dict of guilty on two counts of robbery. This appeal fol- 
lowed. 


SUMMARY OF ARGUMENT 


I, Appellant contends that the Government’s identifi- 
cation evidence was so weak the District Court erred in 
not granting his motion for judgment of acquittal. It is 
true that the Government’s case was built around the 
identification of appellant as one of the hold-up men by 
two of the robbery victims, Michaelson and Myles. But 
we find nothing to suggest that Michaelson’s and Myles’ 
identification of appellant at trial and at the police line-up 
was anything less than certain. To be sure, appellant at- 
tempted to place Michaelson and Myles at a line-up in 
which he was included but not identified, But Myles 
testified that he and Michaelson never attended such a 
line-up. He and Michaelson viewed two line-ups, so Myles 
testified, but only one in which appellant was included. 
Furthermore, Myles testified, he and Michaelson attended 
their first line-up on a Sunday, while appellant testified 
that Michaelson and Myles failed to identify him at a 
line-up held on a Friday or other weekday. The jury 
was the proper body to resolve these factual inconsisten- 
cies. Thompson v. United States, 88 U.S. App. D.C. 235, 
188 F.2d 652 (1951) ; ef. Crawford v. United States, —— 
U.S. App. D.C. ——, 375 F.2d 332 (1967). 

II. Appellant argues that the line-up at which Mi- 
chaelson and Myles identified him was so unfair as to 
deny him due process. But appellant did not make a 
sufficient or timely objection to the testimony given by 
Michaelson and Myles relating their identification of ap- 
pellant in the police line-up, and thus cannot raise the 
issue here for the first time. Segurola v. United States 
275 U.S. 106, 110-112 (1927). In any event, we find 
nothing in the record to support appellant’s contention 
and submit appellant’s claim that he was denied due 
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process by the manner in which the line-up was held is 
completely without merit. 


ARGUMENT 


I. There was ample evidence from which the jury might 
have concluded beyond a reasonable doubt that appel- 
lant was one of the participants in the Stadium Liquor 
Store robbery. 


(Tr, 34-85, 39-44, 51, 57, 61-63, 72-73, 79, 90-91, 
96-99, 105, 112-114, 125, 183-184, 187-188, 190, 
203-205; II Tr. 6-14, 20-22, 39, 55, 60). 


Appellant argues that, because the Government’s iden- 
tification evidence was, in his view, weak, the District 
Court erred in not granting his motion for judgment of 
acquittal made at the close of appellant’s case. We think 
appellant’s argument is completely lacking in merit. To 
be sure, as appellant suggests, the Government’s case was 
tied chiefly to the identification of appellant made by 
Michaelson and Myles. But we find nothing in either 
Michaelson’s or Myles’ testimony to suggest that their 
identification of appellant was anything less than cer- 
tain. First, both Michaelson and Myles positively identi- 
fied appellant at trial as the man who held a gun on 
Michaelson during the hold-up (Tr. 44, 98-99). Second, 
both Michaelson and Myles positively identified appellant 
as one of the hold-up men when they viewed him in a 
line-up in April 1965 (Tr. 41, 43, 57, 96). Michaelson 
stated that he recognized appellant in the line-up by his 
height, the type of glasses he wore and the general ap- 
pearance of appellant’s face and body (Tr. 42, 72). Myles 
testified that he was aided in his identification by the 
glasses appellant wore (Tr. 97, 113). 

The hold-up lasted some ten minutes. During this time 
Michaelson stood face to face with appellant (Tr. 39, 51.) 
Given the amount of time during which Michaelson and 
Myles had to observe appellant and the close proximity of 
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the quarters,” we find nothing in the record to detract 
from the reliability of Michaelson’s and Myles’ identifi- 
cation. 

To offset this testimony, appellant sought to establish 
that Michaelson and Myles attended two line-ups, that 
appellant and his brother were among the men included 
in the first line-up, and that Michaelson and Myles were, 
at that time, unable to identify appellant. To be sure, 
Michaelson and Myles attended two line-ups and were 
unable to identify anyone standing in the first line-up 
(Tr. 73, 105, 112). But accepting Myles testimony as 
true, as we are entitled to do,’ it is clear beyond any 
doubt that appellant was not in the first line-up attended 
by Michaelson and Myles. Myles said as much and, in 
addition, testified that, when he viewed appellant at the 
second line-up, he had no difficulty in identifying him 
(Tr. 114). But this is not all. In acknowledging that 
he attended two line-ups, Myles said that while he could 
not remember the dates of the line-ups, he was certain 
that the first one, where neither he nor Michaelson could 
make an identification, took place on a Sunday (Tr. 105, 
112). In trying to place Michaelson and Myles at a line- 
up in which he was included but not identified, appellant 
testified that he stood in a line-up with his brother on 
the day his brother was arrested after having robbed a 
liquor store at North Capitol and Seaton Place, Northeast 
(Tr. 183-184, 190, 203-205). Appellant testified that he 
believed this line-up took place on a Friday in the middle 
of March, if not on a Friday then on some other business 
day, for, as appellant testified, the liquor store his brother 


7 Michaelson compared the size of the Stadium Liquor Store to 
that of the courtroom in which appellant was tried, stating that the 
store was about half as wide and not quite as long as the court- 
room (Tr. 39-40). 


5 On appeal we are entitled to view the evidence in the manner 
most favorable to the Government. See Crawford v. United States, 
—— USS. App. D.C. ——, 375 F.2d 332 (1967); Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 
837 (1947). 
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had robbed that day was open for business (Tr. 204-205) . 
Thus, appellant’s testimony regarding the first line-up 
was inconsistent with Myles’ testimony in every respect 
including the day of the week the first line-up—the one 
at which Michaelson and Myles were allegedly unable to 
identify him—was held. Furthermore, appellant’s testi- 
mony was not altogether consistent with his brother’s 
testimony. Appellant testified that his brother was in- 
cluded in the line-up at which Michaelson and Myles 
identified him, the line-up held in April (Tr. 183-184). 
Appellant’s brother testified, however, that he was in a 
line-up with appellant on only one occasion, which, ac- 
cording to the brother’s testimony, appears to have been 
the line-up at which Michaelson and Myles were unable 
to identify appellant (II Tr. 8, 10-11). 

The rule is too well established for debate. The jury is 
the proper body to resolve these factual inconsistencies. 
See Thompson v. United States, 88 U.S. App. D.C. 235, 
188 F.2d 652 (1951). And, of course, the jury was en- 
titled to resolve the matter against appellant and in favor 
of the Government. Indeed, once it is determined that the 
evidence was such that the case was properly submitted to 
the jury, the inquiry is over—the jury’s verdict is not 
subject to attack. Crawford v. United States, —— U.S. 
App. D.C. ——, 375 F.2d 332, 334 (1967). 

Appellant sought to undermine Michaelson’s and Myles’ 
identification by establishing that Michaelson and Myles 
on several occasions viewed photographs of suspects at 
the request of the police but were unable to make an 
identification. This testimony, however, was of little 
value to appellant because both Michaelson and Myles 
stated that they did not know whether appellant’s photo- 
graph was included among those they examined. (Tr. 
52, 55-56, 58, 71, 104, 107.) It seems to us that, because 
Michaelson and Myles positively identified appellant at 
trial and had no difficulty in identifying him at the line- 
up, the natural inference to be drawn from this testimony 
is that appellant’s photograph was not among those 
Michaelson and Myles examined. 


ll 


On appeal, appellant seeks to make much of the fact 
that other persons in the store at the time of the robbery 
were unable to identify him as one of the hold-up men.’ 
This fact was before the jury and mentioned by the 
prosecutor in closing argument (Tr. 61-63; II Tr. 39, 
60). It formed the basis for argument by defense counsel 
below and was taken by the jury for what the jury be- 
lieved it was worth (II Tr. 55). There are, of course, 
many explanations as to why some of the persons in the 
store were not able to identify appellant while Michaelson 
and Myles were; explanations which would not detract 
from the reliability of Michaelson’s and Myles’ identifica- 
tion. For example, Myles stood within six to ten feet of 
appellant during part of the hold-up, while Michaelson 
stood face to face with appellant throughout the entire 
hold-up, a period of ten to fifteen minutes. (Tr. 39, 51, 
79, 125). During this time, it appears that the other 
persons in the store were unable to get a close look at 
appellant for they were being held at bay by the other 
gunmen who stayed in the front of the store (Tr. 79). 


2 Appellant suggests that the Government was legally obligated 
to put on the stand in its case in chief all the eye witnesses to the 
offense. The identical contention was rejected by this Court in 
Robinson v. United States, 76 U.S. App. D.C. 29, 128 F.2d 322 
(1942). There the Court said (76 U.S. App. D.C. at 30, 128 F.2d at 
324): 


Defendant has not alleged nor shown that the witnesses were 
not available to him. Likewise, he has not made any proffer 
of proof to the effect that their testimony would have helped 
him in any way. * * * If it can ever be said that a contention 
falls through the mere statement of it, this one does. 


What was said in Robinson applies equally here. See also Morton 
v. United States, 79 U.S. App. D.C. 329, 332, 147 F.2d 28, 31, 
cert, denied, 324 U.S. 875 (1945). 

Here, the prosecutor turned over to defense counsel a list of 
names and addresses of all the persons in the store at the time of 
the robbery, a list which defense counsel had in preparing his 
case (Tr. 3, 61-62). This amply satisfied the prosecutor’s obligation. 
See Gregory v. United States, —— U.S. App. D.C. ——, 369 F.2d 
185, 187-189 (1966). Furthermore, as we point out above, defense 
counsel established that the other persons in the store were unable 
to identify appellant, and he argued this fact to the jury. 
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We think the Government’s case was overwhelming not 
only because of Michaelson’s and Myles’ positive identifi- 
cations but also because of the incredulity of testimony 
presented on behalf of appellant. Appellant, himself, was 
unable to remember what he did on the day of the offense 
intimating only that, because he spent most of his free 
time with his girl friend, that he was probably in her 
company (Tr. 187-188). His girl friend, however, was 
never called as a witness. Beyond this, appellant’s broth- 
er, who pleaded guilty to robbing the Stadium Liquor 
Store, testified that only he and one Leroy Stewart par- 
ticipated in the robbery (II Tr. 6-7, 12-14). This was 
entirely inconsistent with Michaelson’s and Myles’ testi- 
mony that three gunmen participated in the hold-up 
(Tr. 34-35, 90-91). We cannot fathom a single reason 
why Michaelson and Myles would say there were three 
gunmen when there were two. Nor can we imagine how 
both Michaelson and Myles could possibly be mistaken as 
to the number of hold-up men. 

Appellant’s brother in his testimony attempted to estab- 
lish not only that there were two gunmen instead of 
three but that Leroy Stewart, not appellant, held a gun 
on Michaelson during the hold-up (II Tr. 6-7, 12-14). 
But appellant could hardly be mistaken for Stewart. Ap- 
pellant was taller, thinner, and lighter complected than 
Stewart. And appellant wore glasses, while Stewart did 
not. (II Tr. 9, 20-22.) 

The fact is that this case was nothing more than a 
battle between the credibility of the Government’s wit- 
nesses and that of appellant’s witnesses; the Government’s 
case was built around two positive identifications of ap- 
pellant by two of the robbery victims while appellant’s 
case was founded on testimony given by appellant and 
his brother which was totally inconsistent with testimony 
given by the Government’s witnesses. We think that 
there can be no question but that the inconsistencies 
between the Government’s case and appellant’s case were 
for the jury to resolve. These inconsistencies do not, as 
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appellant contends, provide grounds for reversing the 
judgment of conviction. Jones v. United States, 124 U.S. 
App. D. C. 83, 361 F.2d 537 (1966) ; Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F.2d 652 (1951). 


II. Having failed to object to testimony given by the rob- 
bery victims identifying him in a police lineup as one 
of the hold-up men, appellant waived whatever objec- 
tion he may have had to such testimony. In any event, 
appellant’s claim that he was denied due process by the 
manner in which the lineup was held is totally lacking 
in merit. 


(Tr. 57-58, 78-79, 145-150, 159, 181, 188-184; II Tr. 
8, 10-11). 


Appellant argues that the line-up at which Michaelson 
and Myles identified him was so unfair that it trans- 
gressed due process. From this premise he contends that 
Michaelson’s and Myles’ line-up identification should have 
been excluded as evidence. See Stovall v. Denno, 388 U.S. 
293 (1967). But the only reference to alleged unfairness 
of the line-up made by appellant’s counsel below came in 
the form of a motion to strike made during his argument 
on the motion for judgment of acquittal at the close of 
the Government’s case (Tr. 159). And then appellant’s 
counsel voiced only two grounds for his objection; the ab- 
sence of counsel] at the line-up and a purportedly illegal 
arrest placing appellant in police custody and resulting in 
the line-up identification.° We think the grounds on 


10 Appellant contends that he was arrested unlawfully and hence 
illegally placed in the line-up at which he was identified. First, 
appellant failed to make a timely objection to the legality of his 
arrest and hence cannot raise the issue here. Bistram v. United 
States, 253 F. 2d 610, 611-12 (8th Cir. 1958) ; Pon v. United States, 
168 F.2d 373 (1st Cir. 1948). And second, so far as the record dis- 
closes, appellant’s arrest was lawful. The arresting officer testified 
that although he did not have an arrest warrant in his possession 
when he arrested appellant, he had knowledge of an outstanding 
arrest warrant for appellant and was acting pursuant to it (Tr. 145- 
150). An officer may make an arrest pursuant to a warrant without 
having the warrant in his possession. Rule 4(c)(3) of the Federal 
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which appellant relied in objecting to Michaelson’s and 
Myles’ testimony identifying appellant in the line-up and 
the time when the objection was made preclude appellant 
from challenging the admissibility of that testimony on 
appeal on due process grounds. In short, in our view, 
appellant’s motion to strike Michaelson’s and Myles’ line- 
up identification testimony based on absence of counsel 
and a purported illegal arrest was no substitute for a 
sufficient and timely objection. See Segurola v. United 
States, 275 U.S. 106, 110-112 (1927); Sykes v. United 
States, 373 F.2d 607, 612-618 (5th Cir. 1967), cert. de- 
nied, 386 U.S. 977 (1967); Hollingsworth v. United 
States, 321 F.2d 342, 350 (10th Cir. 1963). By making 
an insufficient and untimely objection appellant did not 
afford the Government an opportunity to defend its posi- 
tion below by argument and, if necessary, the submission 
of facts, or to forego altogether the introduction of the 
testimony objected to. We do not think appellant can 
ignore these considerations and press his argument here. 
See e.g. United States v. Indiviglio, 352 F.2d 276 (2d 
Cir. 1965) (en banc), cert. denied, 383 U.S. 907 (1966). 

In any event, we find nothing in the record to support 
appellant’s contention that the line-up at which he was 
identified was so unfair as to deny him due process. To 
be sure, appellant did not have counsel present when he 


Rules of Criminal Procedure. In such a case the rule provides 
that the officer shall inform the defendant of the offense charged 
and of the fact that a warrant has been issued. The arresting 
officer did not testify as to what transpired between him and appel- 
lant at the time of arrest. Appellant’s testimony indicates that 
the officer informed him of the warrant, but appellant’s testimony is 
inconclusive as to whether appellant was informed of the 
offense charged (Tr. 181). In short, because the circumstances 
surrounding the arrest were not explored below, the record is void 
of the officer’s version of the arrest and incomplete so far as appel- 
lant’s testimony has a bearing on the issue. Because we find noth- 
ing to suggest error, much less plain error, we do not believe that 
this is a proper case to remand for clarification. See Gray v. United 
States, 114 U.S. App. D.C. 77, 311 F.2d 126, cert. denied, 374 U.S. 
888 (1965); Johnson v. United States, 110 U.S. App. D.C. 187, 
290 F.2d 378 (1961). 
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was placed in the line-up. But because appellant’s line-up 
took place prior to the Supreme Court’s decision in 
United States v. Wade, 388 U.S. 218 (1967), the absence 
of counsel, without more, is insufficient to render Michael- 
son’s and Myles’ identifications inadmissible.“ Stovall v. 
Denno, 388 U.S. 293 (1967). 

Michaelson testified that either five or six persons were 
in the line-up when he identified appellant, that he was 
instructed to look at the men, not to say anything, 
and to tell the police officer who he thought was the hold- 
up man (Tr. 58). Although he acknowledged that none 
of the men in the line-up closely resembled appellant in 
general appearance, he testified that there was nothing 
that made appellant stand out from the others (Tr. 57- 
58, 79).* And before making his identification, he did 
not discuss his selection with Myles (Tr. 78). 

Myles’ testimony does not illuminate the circumstances 
surrounding his identification of appellant. 


11 Even if appellant made a timely objection to the absence of 
counsel at the line-up, he could not benefit from Wade. As the 
Supreme Court made clear in Stovall, because of the reliance placed 
on the rule prior to Wade, absence of counsel at a pre-Wade line-up 
would not render a line-up identification inadmissible even if a 
timely objection at trial was made. 388 U.S. at 300-301. 


12 Of course it cannot be said that Michaelson was misled by the 
police officer instructing him that he was to tell the officer who he 
thought was the hold-up man. The fact that Michaelson was asked 
to view a line-up implies that the police intended to include a suspect 
in the line-up. Furthermore, we construe the police officer’s instruc- 
tion as telling Michaelson to inform only the officer should he 
(Michaelson) make an identification. And finally, as the evidence 
below makes clear, Michaelson had already attended one line-up a 
few weeks earlier and was unable at that time to identify anyone. 
We therefore think it is fair to say that Michaelson understood 
when he viewed the second line-up that he was under no compulsion 
to identify one of the men. 


33 Appellant suggests that he was the only man in the line-up that 
was tall and wore glasses. Appellant’s brief at 14-15. We find 
nothing in the record to support this. Michaelson’s testimony that 
he was aided in his identification of appellant by appellant’s height 
and the glasses appellant wore does not suggest to us that appellant 
was the only person in the line-up having these features, 
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Appellant, who of course was competent to testify about 
any unfairness or suggestibility in the line-up, itself, did 
not so testify. He simply described the line-up as in- 
cluding four persons; appellant’s brother, a Detective 
Hilton and someone unknown to appellant (Tr. 183-184). 

We think on the basis of this testimony appellant’s 
claim that he was denied due process by the manner in 
which the line-up was held is completely lacking in merit. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN A. TERRY, 
Assistant United States Attorneys. 


JOEL M. FINKELSTEIN, 
Special Attorney 
to the United States Attorney. 


24 We note that appellant’s brother testified that he was in a line- 
up with appellant on only one occasion which appears to have 
been the line-up at which Michaelson and Myles were unable to 
identify appellant (II Tr. 8, 10-11). 
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